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CHAPPELL v. THE UNITED KINGDOM JUDGMENT


CASE OF OPEN DOOR AND DUBLIN WELL WOMAN v. IRELAND
(Application no. 14234/88; 14235/88)

STRASBOURG

29 October 1992

9. The applicants in this case are (a) Open Door Counselling Ltd (hereinafter referred to as Open Door), a company incorporated under Irish law, which was engaged, inter alia, in counselling pregnant women in Dublin and in other parts of Ireland; and (b) Dublin Well Woman Centre Ltd (hereinafter referred to as Dublin Well Woman), a company also incorporated under Irish law which provided similar services at two clinics in Dublin; (c) Bonnie Maher and Ann Downes, who worked as trained counsellors for Dublin Well Woman; (d) Mrs X, born in 1950 and Ms Maeve Geraghty, born in 1970, who join in the Dublin Well Woman application as women of child-bearing age. The applicants complained of an injunction imposed by the Irish courts on Open Door and Dublin Well Woman to restrain them from providing certain information to pregnant women concerning abortion facilities outside the jurisdiction of Ireland by way of non-directive counselling (see paragraphs 13 and 20 below).

(...)

11. The applicant companies were the defendants in proceedings before the High Court which were commenced on 28 June 1985 as a private action brought by the Society for the Protection of Unborn Children (Ireland) Ltd (hereinafter referred to as S.P.U.C.). (...) S.P.U.C. sought a declaration that the activities of the applicant companies in counselling pregnant women within the jurisdiction of the court to travel abroad to obtain an abortion were unlawful having regard to Article 40.3.3o of the Constitution which protects the right to life of the unborn and an order restraining the defendants from such counselling or assistance.

15. On 19 December 1986 Mr Justice Hamilton, President of the High Court, found that the activities of Open Door and Dublin Well Woman in counselling pregnant women within the jurisdiction of the court to travel abroad to obtain an abortion or to obtain further advice on abortion within a foreign jurisdiction were unlawful having regard to the provisions of Article 40.3.3o of the Constitution of Ireland.

(...)

An injunction was accordingly granted "... that the Defendants [Open Door and Dublin Well Woman] and each of them, their servants or agents, be perpetually restrained from counselling or assisting pregnant women within the jurisdiction of this Court to obtain further advice on abortion or to obtain an abortion". 

(...)

41. The Government submitted, as they had done before the Commission, that only the corporate applicants could claim to be "victims" of an infringement of their Convention rights. Ms Maher, Ms Downes, Mrs X and Ms Geraghty had not been involved in the proceedings before the Irish courts. Moreover the applicants had failed to identify a single pregnant woman who could claim to be a "victim" of the matters complained of. In this respect the case was in the nature of an actio popularis, particularly as regards Mrs X and Ms Geraghty.

1. Ms MahDoneer and Ms Downes

42. The Delegate of the Commission pointed out that the Government’s plea as regards the applicant counsellors (Ms Maher and Ms Downes) conflicted with their concession in the pleadings before the Commission that these applicants were subject to the restraint of the Supreme Court injunction and could therefore properly claim to have suffered an interference with their Article 10 (art. 10) rights.

43. The Court agrees with the Commission that Ms Maher and Ms Downes can properly claim to be "victims" of an interference with their rights since they were directly affected by the Supreme Court injunction. Moreover, it considers that the Government are precluded from making submissions as regards preliminary exceptions which are inconsistent with concessions previously made in their pleadings before the Commission (see, mutatis mutandis, the Pine Valley Developments Ltd and Others v. Ireland judgment of 29 November 1991, Series A no. 222, pp. 21-22, para. 47, and the Kolompar v. Belgium judgment of 24 September 1992, Series A no. 235-C, p. 54, para. 32).

2. Mrs X and Ms Geraghty

44. The Court recalls that Article 25 (art. 25) entitles individuals to contend that a law violates their rights by itself, in the absence of an individual measure of implementation, if they run the risk of being directly affected by it (see, inter alia, the Johnston and Others v. Ireland judgment of 18 December 1986, Series A no. 112, p. 21, para. 42).

In the present case the Supreme Court injunction restrained the corporate applicants and their servants and agents from providing certain information to pregnant women. Although it has not been asserted that Mrs X and Ms Geraghty are pregnant, it is not disputed that they belong to a class of women of child-bearing age which may be adversely affected by the restrictions imposed by the injunction. They are not seeking to challenge in abstracto the compatibility of Irish law with the Convention since they run a risk of being directly prejudiced by the measure complained of. They can thus claim to be "victims" within the meaning of Article 25 para. 1.
CASE OF GORRAIZ LIZARRAGA AND OTHERS v. SPAIN
(Application no. 62543/00)
STRASBOURG
27 April 2004

9.  The case originated in an engineering project of February 1989 for the construction of a dam in Itoiz (Navarre province) which would result in the flooding of three nature reserves and a number of small villages, including Itoiz, where the applicants live. According to the Government, the total number of landowners affected by the dam's construction is 159, thirteen of whom live in Itoiz itself.
10.  On 6 May 1988 the Coordinadora de Itoiz association was set up; its articles of association state, inter alia, that its aim is “to coordinate its members' efforts to oppose construction of the Itoiz dam and to campaign for an alternative way of life on the site, to represent and defend the area affected by the dam and this area's interests before all official bodies at all levels, whether local, provincial, State or international, and to promote public awareness of the impact of the dam”.
By a ministerial decree of 2 November 1990, the Ministry of Public Works adopted the Itoiz dam project. 

(...)
    32.  Relying on Article 6 § 1 of the Convention, the applicants alleged that, in the judicial proceedings brought by them to halt construction of the Itoiz dam, they had not had a fair hearing in that they had been prevented from taking part in the proceedings concerning the preliminary ruling on the constitutionality of the Autonomous Community law of 1996, while Counsel for the State and State Counsel's Office had been able to submit their observations to the Constitutional Court.

A.  As to the applicants' lack of “victim” status and the non-exhaustion of domestic remedies
1.  As to whether the applicant association was a “victim”
36.  In so far as the applicant association alleges a violation of Article 6 § 1 of the Convention, the Court notes that the association was a party to the proceedings brought by it before the domestic courts to defend its members' interests. Accordingly, it considers that the applicant association may be considered a victim, within the meaning of Article 34, of the alleged shortcomings under the provision relied upon (see Association for the Protection of Car Purchasers and Others v. Romania (dec.), no. 34746/97, 10 July 2001).
2.  As to the “victim” status of the first five applicants and the exhaustion of domestic remedies

37. The Court notes at the outset that the question of victim status, for the purposes of Article 34 of the Convention, is, in the instant case, closely linked to the requirement of exhaustion of domestic remedies contained in Article 35 § 1. As regards the last point, it reiterates that Article 35 § 1 must be applied with some degree of flexibility and without excessive formalism (see, among other authorities, Cardot v. France, judgment of 19 March 1991, Series A no. 200, p. 18, § 34). The Court has further recognised that the rule of exhaustion of domestic remedies is neither absolute nor capable of being applied automatically; in reviewing whether it has been observed it is essential to have regard to the particular circumstances of each individual case (see Van Oosterwijck v. Belgium, judgment of 6 November 1980, Series A no. 40, p. 18, § 35). This means, in particular, that the Court must take realistic account not only of the existence of formal remedies in the legal system of the Contracting Party concerned, but also of the context in which they operate, as well as the personal circumstances of the applicant. It must then examine whether, in all the circumstances of the case, the applicant did everything that could reasonably be expected of him to exhaust domestic remedies (see, mutatis mutandis, the following judgments: Akdivar and Others v. Turkey, 16 September 1996, Reports 1996-IV, p. 1211, § 69; Aksoy v. Turkey, 18 December 1996, Reports 1996-VI, p. 2276, §§ 53-54; and Baumann v. France, no. 33592/96, § 40, 22 May 2001).
38.  In the instant case, the Court observes that the applicant association was established for the specific purpose of defending its members' interests against the consequences of the dam's construction on their environment and homes. In addition, the proceedings before the domestic courts, through the intermediary of the association, concerned not only a dispute over the lawfulness of the ministerial decree authorising the relevant work in the light of the applicable legislation on the construction of dams, but also emphasised the project's impact on the property rights and lifestyles of the association's members due to the change in their place of residence. In its appeals, the applicant association, acting on behalf of its members, repeatedly emphasised that the dam's construction would lead to the flooding of several small villages, including the hamlet of Itoiz, where the applicants had their family homes. From this perspective, it is undeniable that the public-works project, with all that it entailed (expropriation of property, population displacement) had direct and far-reaching consequences both on the applicants' property rights and on their families' lifestyles (see, mutatis mutandis, Association des amis de Saint-Raphaël et de Fréjus and Others, cited above, p. 131). Admittedly, the applicants were not parties to the impugned proceedings in their own name, but through the intermediary of the association which they had set up with a view to defending their interests. However, like the other provisions of the Convention, the term “victim” in Article 34 must also be interpreted in an evolutive manner in the light of conditions in contemporary society. And indeed, in modern-day societies, when citizens are confronted with particularly complex administrative decisions, recourse to collective bodies such as associations is one of the accessible means, sometimes the only means, available to them whereby they can defend their particular interests effectively. Moreover, the standing of associations to bring legal proceedings in defence of their members' interests is recognised by the legislation of most European countries. That is precisely the situation that obtained in the present case. The Court cannot disregard that fact when interpreting the concept of “victim”. Any other, excessively formalistic, interpretation of that concept would make protection of the rights guaranteed by the Convention ineffectual and illusory.
39.  Having regard to the particular circumstances of the case, and especially the fact that the applicant association was set up for the specific purpose of defending its members' interests before the courts and that those members were directly concerned by the dam project, the Court considers that the first five applicants can claim to be victims, within the meaning of Article 34, of the alleged violations of the Convention, and that they have exhausted domestic remedies with regard to the complaints under Article 6 § 1 of the Convention.

Otázky:

1. Jaké byly skutkové okolnosti obou případů?

2. Případ Open Door: může se ochrany práv podle Evropské úmluvy domáhat též právnická osoba?

3. Případ Open Door: kdy můžeme o osobě mluvit jako o „obětí” porušení práv zaručených Evropskou úmluvou? Může být osoba považována za „oběť“ ještě dříve, než k porušení jejích práv fakticky dojde?

4. Případ Gorraiz Lizarraga: v čem spočívá povinnost stěžovatelů vyčerpat vnitrostátní prostředky nápravy? 

5. Případ Gorraiz Lizarraga: je tato povinnost absolutní a byla v daném případě všemi stěžovateli splněna? 
