LEGAL ENGLISH / 2.semester/ by Tomáš ULIČNÝ
SECTION 1 FAMILY LAW
Including legal problems of marriage, child custody and interpersonal relationships.

1.1 Cohabitation

Couples living without legal wedding ceremony – cohabitees have – fewer rights, unautomatic inheritance, they cannot claim some benefits, but they can protect themselves by a cohabitation agreement.
1.2 Civil partnership

Gives same-sex couples rights and responsibilities identical to civil marriage and ends only on death, anullment and dissolution. Terms of this partnership vary from country to country.

1.3. Marriage

Engagement is unenforcable nowadays. Matrimony is voluntary union for life of one man and woman to the exclusion of all others and can be religious and civil or legal. Requirements for marriage are –partners over 16 years old, one male one female, unexisting marriage, sound of mind, acting by their own consent not under prohibited relationship. Formality criteria must be –ceremony must be solemnised by an authorised person, in an authorised building and preliminary procedures must take place before marriage.
1.3.1 Nullity

Grounds to make a marriage voidable / by decree of annulment/ and annulled are – non-consummation, lack of consent, mental disorder, suffering from venereal disease or wife’s pregnancy by another man.

1.3.2 Rights and duties of married partners

Earlier only the wife was maintained by her husband, but this has changed and wife may be ordered to pay alimony to her husband. Other rights and duties are –cohabitation, right to inherit and parental responsibility.

1.4 Termination of marriage

May be due to death of one of the spouses or it can be dissolved by divorce or judgement of nullity. Other possibilities are – separating informally, sep. with a separation agreement and judicial separation.
1.4.1 Divorce

Divorce is granted on the basis of the irretrievable breakdown of marriage. The petitioner has to prove one of these facts – adultery / proved by spouse admitting it/, unreasonable behaviour / drunkenness, jealousy and domestic violence, which may lead to restraining order /, two years of separation with consent / no-fault divorce/, desertion / when one partner leaves the other against his wishes for more than 2 years/, five years separation without consent / right to divorce regardless of defendant’s consent/
1.4.2 Divorce procedure

1. After a ground for divorce, the petitioner files in the divorce petition and sends it to the county court 2.  The court registers it and sends back a copy with a Acknowledgement of Service. If the respondent agrees with it, he will file undefended acknowledgment of service 3.The petitioner then swears on  an affidavit and returns it to the court. 4. Then the District judge will approve and set date for  the decree nisi. 5. After 6 weeks from pronouncement of decree nisi the petitioner applies for decree absolute  which brings marriage to an legal end.  Complications with divorce may be when respondent ignores divorce petition or when he decides to defend the divorce/by cross petition/.
1.4.3 Property settlement

Process where the matrimonial assets are divided is called ancillary relief, with aim to achieve clean break.  Clean break is principle that spouses should try to settle their financial affairs by a lump sum order, rather than by periodical payments order. Obligation to maintain a child cannot be capitalised. The rule how the assets should be divided is the need’s rule.
1.4.4 Proceeding relating to children

When parents cannot agree on the custody of their children, the court has to decide by principle of what is in the best interest of the child. Court has power for following orders – contact, prohibition, residence and a specific issue order. Stages of divorce are – divorce itself, ancillary relief and custody.
1.5 Judicial separation

Is an order by the court that a husband and wife do not have to cohabit together,  used on couples that have a conscientious objection.

SECTION 2 LAW OF SUCCESSION

Determines how and to whom a deceased person’s property should be transferred -  rules of testate and intestate succession.

2.1 Drawing up a will

A will /testament/ is a formal declaration by testator of what he wants to happen to his property after he dies - with capacity and formality rules satisfied.

2.1.1 Testamentary capacity of the testator

Testator must be over 18 years old, of sound mind and acting of his own will.

2.1.2 Formalities of the will

The will must be written, signed and dated by the testator in the presence of 2 witnesses and signed by them in the presence of the testator.

2.2 Privileged wills

Sailors and soldiers on actual military service that face situations when it’s impracticable to follow formalities have privileged wills.

2.3 Amending a will

Testator can alter or revoke his will by making a codicil, but it must follow the same formalities as the original will.
2.4 Revoking a will

Testator can revoke his will at any time with – execution of a new will, making a formal revocation of the will and by deliberately destroying the will.

2.5 Gifts of property

Real property /e.g. house/ left in a will is called devise / person devisee/ and personal property a legacy or a bequest / person legatee/. Types of legacy/bequest – residuary, specific and general.

2.6 Intestacy
Person without will die intestate and his property will be divided by the rules of intestacy with next to kin principle. If there are no relatives left - the estate is called bona vacantia and will escheat.

2.7 Testamentary freedom
English inheritance law follows principle of testamentary freedom, when testator can disinherit his relatives. There is also forfeiture rule, when the killer forfeits the right to inherit.

2.8. Rejecting an inheritance

Person that declines an inheritance is called disclaimer. Principles of universal succession plays an important role in rejecting an inheritance.
2.9 Personal representation of the estate

After a person’s death, his estate is administrated by personal representative/PR/ – executor /named person in a will as a PR/ or administrator / if no one’s named in a will as PR/. PR has to obtain the right to act- executor has to apply for probate, administrator for letters of administration.  Objection to this is called filling a caveat – objected by caveator.

SECTION 3 LAW OF CONTRACT

Deals with obligations arising out of contracts, following principle of freedom of contract.

3.1 Definition of contract

Contract is a legally binding agreement between 2 or more persons intended to create on obligation inbetween them, enforced in the courts where one party can sue a breaching party for damages.
3.2 Classification of contracts

Contracts are divided into contracts by deed and simple contracts, or differently to bilateral/ both party obligational/ and unilateral /single party obligational/.

3.3 Formation of a contract

Contract /bargain/ must follow these elements – offer and acceptance, consideration, capacity to make a contract, intention to create a legal relation, legality of the contract and agreement.

3.3.1 Offer

Proposal to enter into a contract is an offer, the addressed oferee and it’s different from an invitation to treat.  Rules of an offer are- it must be definite in it’s term,  by any method , to anyone ,acceptable by an offeree who knows of it’s existence. Offer can be terminated – by acceptance or refusal, counter offer, revocation, lapse of time, death of the offeror and if goods involved are damaged.
3.3.2 Acceptance / Communication of acceptance/
Acceptance agrees to the terms of an offer, if not it´s counter offer and must be communicated to the offeror, but there are exceptions like – reward cases, dispatched goods ,postal or email acceptance.

3.3.3 Consideration

Each party must provide something to support the bargain – consideration with rules like – it must be sufficient, but the value need not to be adequate, must move from the promisee and be more than an existing obligation and also past consideration is not sufficient.
3.3.4 Capacity
Sides of a contract must have full capacity to contract, like most adults that are competent to contract. Contracts by minors can be binding /sale of necessaries or cap. of education/ or voidable /minor may repudiate it/.
3.3.5 Intention to create legal relations

Vague, exaggerated claims and social and domestic agreements made within family, when there is no legal intent cannot be binding. In some cases it can be rebutted except for business agreements.
3.4 Validity of a contract

For a contract to be valid it must contain necessary elements and must not contain any vitiating factor/ misrepresentation, mistake, duress, illegality/, otherwise it’s voidable. 

3.4.1 Misrepresentation

Is an untrue statement of fact made by one party to a contract. There are 3 degrees of culpability of misr. leading to remedies/ rescission, damages/ – fraudulent, negligent and wholly innocent misr.
3.4.2 Mistake

Mistake is erroneous belief about a matter of fact- like identical, bilateral and unilateral mistake.

3.4.3 Duress

Defined as threat of violence or unlawful constraint. Later courts developed doctrine of undue influence for any unfair pressure put on a party.

3.5 Terms of contract

Terms of a contract is any provision forming part of a contract and it can be – express or implied term or condition, warranty or an innominate term.

3.5.1 Exemption clauses

An exemption clause limits one party’s liability towards the other /limitation and exclusion clause/. It must be written in plain language, clear, incorporated, must not be prevented by statute and must be brought to parties before they enter into the contract.

3.6 Discharge of contracts

Contracts can come to an end by - due performance/ carrying out of contractual obligations/, agreement/accord, satisfaction, waiver/, frustration/ impossibility, illegality of performance or radical change in the circumstances/ or breach /party’s non-performance or failure of the duties/. 

3.7 Remedies for breach of contract / Damages, equitable remedies/
Most usually damages, but also equitable remedies like specific performance, injunction and rescission. Damages are common law remedy available as of right/ special, general and liquidated damages/.

SECTION 4 LAW OF TORTS

4.1 Introducing torts

Tort is a civil wrong other than a breach of contract. There are actions ex contractu and actions ex delicto based on loss the claimant suffered due to defendant’s negligent or wrongful act.

4.2 Defining a tort

A tort is an infringement of personal rights, when wrongful act or omission causes damage to claimant by the fault of defendant, aiming deterrence and awarding money damages.
4.3 Comparison with criminal law

The injured can sue the wrongdoer in order to win compensation through an action for tort.

4.4 Negligence

Breach of legal duty to take care which results in damage, by proving – the defendant owned the claimant a duty of care, breached it and his conduct resulted in damage and causation.

4.4.1 Duty of care
In situations of special relationship between the parties it’s fair and just to impose a duty of care. To establish it there must be sufficiently proximate relationship and the harm must be foreseeable.

4.4.2 Breach of duty

Breach of duty is reached when  defendant’s conduct falls below the standard of care required by law, measure against that of the reasonable person.

4.4.3 Causation

Chain of causation is when the claimant must show a causal link between the defendant’s act and the c. damage suffered/But for test/. Problems can arise when an intervening act breaks the chain /third party act, act of claimant, act of god/

4.4.4 Damage

Damages must not be remote and must follow these elements of negligence – defendant owes a duty of care to claimant, d. breached it and caused damage to the c. and there is factual causation between d. act and c. damage.
4.4.5 Legal remedies

Court can award remedies like – award of damages/general, special/ or exact amount of damages /property, care assistant/, reduced when claimant was contributory negligent.

4.5 Torts involving trespass
Trespass is direct and forcible interference with a person or property and is actionable per se – trespass to the person, land or goods. 
4.5.1 Trespass to person

Trespasses to the person are assault/harmful or offensive contact/, battery /intentional physical contact/, false imprisonment/restriction of physical freedom against will/and  harassment / causing alarm or distress/.

4.5.2 Trespass to land

Unlawful entry onto land or building and remaining on land after owner has revoked permission to be there. There must be direct voluntary interference with the land.

4.5.3 Trespass to goods

Consists of direct and unlawful damage to goods. There is no defence that the defendant acted innocently.

4.6 Intentional torts

Intentional torts are - malicious prosecution, invasion of privacy and defamation.
4.6.1 Malicious prosecution

Means malicious instigation of civil or criminal law litigation against the person without reason and with intent to harm.

4.6.2 Invasion of privacy

It’s the intrusion into the personal life of another without just cause. Person has a right to privacy from e.g. public disclosure.

4.6.3 Defamation / Disemination, defences to defamation/
Publication of an untrue statement that lowers person’s reputation cause him to be shunned and avoided. It can be libel /permanent-actionable per se/ or slander /nonpermanent, a.p.s. if person committed serious crime, adultery/. Dissemination is repetition of defamatory statement and each one is sueable. Defences to defamation are – justification, privilege, fair comment and innocent dissemination. 
4.7 Nuisance / Comparasion of private nuisance and trespass to land/
Public /crime/ or private/ highway obstruction/. The amount of nuisance is measured by continuing and unreasonableness. Remedies are damages, injunction and abatement. Difference between nuisance and trespass of the land is that n. is indirect and only with use or enjoyment of the land intent.
4.8 Types of damages in tort law

Damages are available as of right, whereas injunction is available at the court’s discretion. Usual damages are - compensation, nominal contemptuous, aggravated and exemplary damages.

4.9 General defences in tort law

Most important are- consent, act of god, inevitable accident, intervening act, illegality and contributory negligence /reducing  the level of damage/.

4.10 Strict liability

Exceptional in law of tort, imposed mainly in cases involving dangerous things and animals, making the owner strictly liable for their deeds.

4.11 Vicarious liability
Term used to explain liability of one person for torts committed by another – transferred liability- mostly making employers liable for their employees.
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